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This article explores the nature and extent of barriers to access to justice that
older persons experience, including those with mental health conditions. It finds
that access to justice—the right to fair, prompt and responsive decisions by
administrative decision-makers and equal access to courts and tribunals to
obtain timely and effective remedies—is not only an important right in itself
but also enables the enjoyment of many other human rights. Yet older persons,
particularly those with mental health conditions, face a significant “justice
gap.” Ageist attitudes, laws and practices interact with other forms of bias such
as mentalism, sexism, ableism, racism, homophobia, and heterosexism exacerbating older persons’ disadvantage and marginalization, particularly those
with mental health conditions, and older indigenous persons. These discriminatory practices, together with the phenomena of elder abuse, all severely limit
older persons’ access to timely and responsive justice. International and
national standards, both general and specific to older persons, have been shown
to be inadequate to respond to this justice gap. An international standard in the
form of a binding legal obligation that specifically addresses older persons’
rights of access to justice is needed urgently as part of a new international
treaty on the human rights of older persons. (Am J Geriatr Psychiatry 2021;
&&:&&−&&)
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Highlights
 What is the primary question addressed by this study? This question must be limited to one sentence.
 This article explores the nature and extent of barriers to access to justice that older persons experience,
including those with mental health conditions.
 What is the main finding of this study? The finding must be limited to two sentences.
 Access to justice—the right to fair, prompt and responsive decisions by administrative decision-makers and
equal access to courts and tribunals to obtain timely and effective remedies − is not only an important right
in itself but also enables the enjoyment of many other human rights. Yet older persons, particularly those
with mental health conditions, face a significant “justice gap.”
 What is the meaning of the finding? This must be limited to one sentence.
 International and national standards have been shown to be inadequate to respond to this justice gap mandating an international standard in the form of a binding legal obligation that specifically addresses older persons’ rights of access to justice, among other rights.

INTRODUCTION

A

ccess to justice encompasses the right to a fair
trial, including equal access to and equality
before the courts and tribunals, fair, prompt, and
responsive decisions by administrative decision-makers
that affect one’s interests, and the ability to obtain just
and timely remedies for rights violations.1 Guaranteeing access to justice is indispensable to democratic governance and the rule of law as well as to combatting
social and economic marginalization and ensuring full
participation of older persons in society.2 The inability
to have access to fair, prompt, and responsive decisionmaking processes has a negative impact on older persons’ lives (including their physical and mental health).2
These issues are particularly salient for older persons
with mental health conditions, who are most vulnerable
to denial of access to justice due to a range of discriminatory forces including ageism and “mentalism” (discrimination based on presence of mental illness).3

THE JUSTICE GAP FOR OLDER PERSONS
WITH MENTAL HEALTH CONDITIONS
While older persons as a group have long been
faced with a justice gap, the COVID-19 pandemic has
highlighted existing patterns of discrimination and
has had an unprecedented effect on the functioning of
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justice systems and older person’s access to justice at
a time when it was critical to their lives.4
A
gedPTa ccording to World Justice Project data, 637 million
older persons face a justice gap, 187 million cannot
access civil, administrative, or criminal justice and
562 million are excluded from the opportunities the
law provides.5 While this has been acknowledged
generally for older persons, the justice gap speciﬁcally
for older persons with mental health disorders has
not been extensively documented despite frequent
interactions with the court and tribunal systems as
well as vulnerabilities to rights violations such as
undue inﬂuence and elder abuse.6,7

BARRIERS TO ACCESSING JUSTICE
The justice gap for older persons with mental conditions manifests itself through institutional and personal barriers including:

 restricted access to specialist legal aid services due
to limited funds (e.g., due to elder ﬁnancial abuse
or economic disadvantage) and limited knowledge and information about where to ﬁnd legal
help. Only a handful of “Seniors Legal Services,”
“Medical-Legal Partnerships,” or “Health Justice
Partnerships” between public health and law
have emerged over the last decade to redress these
access issues8
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 greater reliance on family and friends in legal and
related matters with potential consequences for
undue inﬂuence or duress.
 disadvantage conferred by digital exclusion
including social media and law online and the
move to e-government service provision in many
countries. Conversely, older persons may be
equally disadvantaged during e-legal and e-health
consultations over justice matters.9
 the perception (often reﬂecting the reality) that the
law is disempowering and inaccessible, and that
potential beneﬁts of engaging with the legal system are outweighed by the stress, cost and delay
in resolving the issue.
 failure of justice systems and government structures to provide support, aids and adjustments to
accommodate age-related needs.
 older persons also face psychological barriers,
such as disempowerment, diminished self-conﬁdence and feelings of shame, embarrassment or
stoicism.2,10
Some practical clinical examples of barriers to justice that appear regularly in environments such as
clinics, hospitals, and institutional facilities are:
 failure to presume capacity in older people with
mental health conditions, with applications for
appointment of substitute decision-makers based
on diagnosis alone without an assessment of need
(e.g., applications for guardianship purely based
on diagnosis of dementia) and as a last resort.
 decisions by clinicians and administrators to commence or support applications for guardianship
or curatorship orders where an older person does
not have access to justice (e.g., access to legal
advice and representation).
 decisions by clinicians and administrators to
accept and deal with third party decision-makers
such as health providers or other attorneys without consultation with the older person themselves
about aspects of care or other important decisions
that might lead to treatment, conﬁnement or possible restrictions on the enjoyment of their human
rights such as free movement, free association, privacy, family contact etc.
 the imposition of COVID-19 public health measures which may compromise older persons’
human rights, where they are not asserted and
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there is no access to mechanisms of justice to
assess and mitigate the impact of those measures.
 access to specialist legal advice and representation
in the making and review of treatment and forensic orders within mental health systems, including
decisions relating to involuntary treatment and
conﬁnement.

AGEISM AND THE JUSTICE GAP
Ageism sits at the center of the justice gap. Ageism
is prevalent, deeply ingrained, and more socially
accepted than other forms of bias.11,12 The determinants of older persons’ failure to access justice include
a mixture of institutional, systemic, interpersonal,
and self-directed ageism. Institutional ageism is widespread within all aspects of the legal and justice system (in courts, law enforcement, legal assistance,
dispute resolution, the legal profession). Systemic
ageism is pervasive and affects older persons as direct
participants (e.g., litigants) and indirect participants
(e.g., witnesses, jurors). Self-directed or internalized
ageism is a common barrier, and it is often reinforced
interpersonally and institutionally.
Justice systems are contaminated by ageism on
many levels. Older persons are seen as having lower
compensatory damages value, as less credible witnesses, as less able or impartial jurors, as less in need
of legal assistance and as a lower priority for law
enforcement and protective legal processes and guarantees. These are stereotypes. The consequences of
these attitudes include lost autonomy and independence, violations of rights to family and privacy, to
access health services, freedom from violence and
abuse, and institutional neglect. This is discrimination. Fewer potential older complainants and litigants actually seek redress and take advantage of
the opportunities the law provides.5 Legal processes
are less commonly commenced and ﬁnalized, and
older persons have less successful outcomes.10 This
involves prejudice and discrimination.
Legal standards and processes often entrench ageism. Decision-making, guardianship, and safeguarding regimes erode the self-determination, privacy,
autonomy, independence, and dignity of older persons. Where they exist, such as in Australia, antidiscrimination laws frequently exempt or except
common areas of age discrimination by providing for
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exemptions or exclusions in areas such as employment beyond a mandatory retirement age or in access
to insurance. Care facilities may segregate, control
and dehumanize older persons.13 Detention facilities
are ill-adjusted to older persons’ rights and needs.
Legal and court processes alienate older persons.
Criminal laws and prosecutorial conduct ignore, negatively construct or downgrade older persons’ inherent value or need for protection. Moreover, the nexus
between mental disorders and offending in old age14
and the host of ethical, medical, and legal issues associated with the care and treatment of older offenders
andates specialized old age forensic psychiatry
input,15 access to which is often denied. Again, all are
manifestations of ageism: stereotypes, prejudice, and
discrimination.
Among this broad group of injustices, key examples highlight the stark need for older persons with
mental health conditions to access justice. The impact
of chemical restraints in care facilities has been noted
as a signiﬁcant human rights16 and quality and safety
issue.17,18 In such circumstances, the right to fair,
prompt and responsive decisions by administrative
decision-makers and equal access to courts and tribunals to obtain timely and effective remedies is critical
to the protection of human rights.

INTERSECTIONALITY
The need of older persons with mental health conditions to access justice is heightened by other factors
such as gender, indigenous status, race, socioeconomic status, health, geographic and social isolation,
living and care arrangements, incarceration or detention. These are multiple jeopardies.19 Despite this
increased need, access to justice may be more
restricted for older persons with these intersecting
factors. So, for older persons, the greater the need to
access justice, the less the chance that it will be
attained.
Older indigenous persons present a unique example of intersectional injustice. The factors inﬂuencing
their restricted access to justice have included historic,
cultural, and trauma-related issues including historical abuses such as stolen wages, institutionalization,
and the impacts of colonization. Their lived experience reﬂects the intersection of ageism, racism, and
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ableism compounded by remoteness and linguistic
and cultural issues.

A PARADOX
Why do we not have a speciﬁc guarantee of access
to justice for older persons, including those with mental health conditions when ageism is more pervasive
than sexism and racism (1 in 2 persons hold ageist
attitudes)?11 As it interacts with mentalism, ageism
interacts with other forms of bias, such as sexism,
ableism, racism, homophobia, heterosexism, and
exacerbates older persons’ disadvantage. Additionally, 1 in 6 older persons are estimated to experience
elder abuse across all settings including community
and institutions.20 Age-friendliness is obviously
undermined by the absence of justice: limited accessibility (physical and affordability), limited availability
and the absence of reasonable accommodations or
adjustments. Almost half of self-represented litigants
(litigants pro se) are 50 or older (»45%).21 Combatting
ageism is a principal reason why older persons need
access to justice rights, as structural ageism undermines their opportunity to participate in justice on all
levels.

THE NEED FOR A BINDING
INTERNATIONAL STANDARD ON ACCESS
TO JUSTICE FOR OLDER PERSONS
Although there are general guarantees of access to
justice in binding international human rights treaties,
there is no speciﬁc international treaty that addresses
older persons rights as a whole, nor is there a speciﬁc
provision tailored to the denials of access to justice
commonly experienced by older persons. The absence
of a dedicated international normative instrument
signiﬁcantly limits older persons’ human rights
including their access to justice. United Nations
human rights treaty bodies and thematic special procedures have not and cannot address older persons’
access to justice in a meaningful or methodical way.22
The now 30-year-old aspirational UN Principles for
older persons provide limited recognition of access to
justice and are not legally binding on States.23 Nor
has the UN development agenda assisted, even
though access to justice is a driver of inclusive
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development and growth. While Sustainable Development Goal 16 commits the international community to “provide access to justice for all,” neither the
Goal itself nor its implementing targets and indicators
speciﬁcally address older persons. Similarly, the main
international policy document on older persons the
Madrid International Plan of Action on Ageing (2002)
recognizes access to justice only within a narrow
focus: the lack of legal protection from violence and
abuse.24
As the UN Secretary-General stated in 2020, part of
the solution to addressing the structural patterns of
ageism and discrimination against older persons that
were ampliﬁed by COVID-19 is a strengthened international legal framework. In other words, a new

treaty with an explicit guarantee of older persons’
access to justice. Now.
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